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Introduction 
 
In Ecological Debt and Historical Responsibility Revisited – The Case of Climate Change, Professor 

Olivier Godard, Senior Researcher at l'Ecole Polytechnique, rejects the claim of numerous scholars, 

governments and NGOs that developed countries owe an ecological debt, and as part of it, a climate 

debt, to developing countries due to the formers' historical emissions of greenhouse gases above the 

earth's absorbtive capacity. Professor Godard offers this rejection despite the fact that it is these 

historical emissions that are predominantly responsible for currently observed anthropogenic climate 

changes. Godard is of course not original in making this claim—all industrialized countries have in 

practice denied any historical responsibility, or ecological debt. For example, the US Special Envoy for 

Climate Change Todd Stern clearly argued from this claim during the 2009 Copenhagen Climate 

Summit when he said, “We absolutely recognize our historic role in putting emissions in the 

atmosphere, up there, but the sense of guilt or culpability or reparations, I just categorically reject that” 

(Reuters 2009).  

Within political theory, however, Godard's and Stern's standpoints are very uncommon. There is a 

“surprisingly convergence of philosophical writers on the subject,” according to one of the most 

important of them, Stephen M Gardiner (2004), who goes on to state that “[such writers] are virtually 

unanimous in their conclusion that the developed countries should take the lead role in bearing the 

costs of climate change,” the main reason being that developed countries are responsible for a very 

large part of historical emissions. There are “notable differences about its justification, form and 

extent,” but nonetheless there is “agreement on the fact of responsibility” for past emissions (Ibid). 

Thus, among political theorists Godard should be seen as being quite alone in his dismissal of historical 

responsibility as such. Therefore, and also because his rejection is a lot more extensive and 

sophisticated than Stern's, the detailed response attempted here is warranted.  

Godard's paper is full of arguments and accusations, but my ambition here is not to comment on all of 

them, even though I have attempted to rebut the most important ones. Instead, the first part of this 

response comments on some of the more controversial claims Godard makes concerning history, 

natural science, politics and law, while the second part, which is where the main effort has been put, 

focuses on the ethics and justice arguments that form the heart of Godard’s argument. 

While most of Godard's paper aims at absolving industrialized countries from accusations that they 
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have a significant climate responsibility, he also goes so far as to blame the current stalemate in climate 

negotiations on developing countries—another of countless example of blaming the victims, this time 

of climate change for climate change.1 Godard's hypothesis is that developing countries are seduced by 

tempting rhetoric—the “inappropriate beliefs” of climate debt—and therefore set out to upset 

negotiations. His research question boils down to whether the negative evolution of climate 

negotiations since 2005 is “a case of progressive destruction of the possibilities of reaching a sound 

agreement?” (Godard 2012:1-2).  

This distribution of blame for climate change is rooted in a very controversial view of the very 

chemical contribution to climate change as “balanced” between industrialized and developed countries. 

In this way, part one of this paper contextualizes both this charge of a “progressive destruction” as well 

as the “balanced picture” of climate responsibility. Part one also provides further remarks on Godard's 

derogatory description of the “climate debt doctrine” and presents what are in my view better 

definitions. Finally, it deconstructs Godard's legal analysis of the historical responsibility claim.2 

Ultimately, however, Godard’s research question asking who is to blame for the current negotiation 

stalemate is as much an ethical as an empirical question, which means that to be able to answer it a 

valuation of what ought to be done must be made. This valuation requires a comparison between this 

ought and what the negotiating parties have actually done (or committed themselves to do) to this 

point. Based on the premise that the partners which have failed to do what they ought to do are to 

blame, the ethical investigation of Godard's text—called “From the Standpoint of Moral Reflection” 

(Ibid: 8-20)—therefore corresponds with the goal of answering his primary research question. It is by 

defying the ethics of historical responsibility, which are defended by South, and embracing the ethics 

of grandfathering, favored by the North, that Godard seeks to verify his hypothesis.  

In the second part of this paper, I will make an attempt to falsify Godard’s hypothesis, argument by 

argument. I will show that his hypothesis is organized around ethical Godard’s debatable claims: about 

collective responsibility in space and time, problems of ignorance, the relevance of the beneficiary 

argument and some lingering philosophical “puzzles.” Finally, Godard's main alternative to the 

                                                
1 Both sympathizer's of the climate debt concept and climate vulnerability are unproportionately concentrated to the 
2 Godard's paper also includes a general discussion on “What does debt mean?” (Godard 2012: 4-6) which we do not fully 

agree on but find it less prioritized to comment on. That it ends with an astonishing quote should be noted, though: “in  
 other words, the ecological debt construct tends dangerously to be the expression of a historically regressive movement 

against basic concepts of modernity” (Godard 2012: 6). 
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ecological debt perspective—grandfathering—is discussed. If Godard’s ethical claims can be 

successfully rejected, then it will follow that the current stalemate in negotiations cannot legitimately 

be blamed on either the South or on “progressive” forces but instead, as can be demonstrated, can be 

blamed on the North’s continuing lack of leadership in both mitigating its own emissions and in 

financing adaptation and mitigation actions in the South. Such leadership programs, it should be noted, 

correspond nearly in full to what the UN climate convention says the North ought to do if the climate 

crisis is to be adequately addressed. Only if the North is not ethically or legally obliged to do very 

much about climate change, at least not until recent years, have they done the right thing, which is 

close to nothing, and thereby Godard is right.  

Before attempting to rebut Godard's arguments, however, a few general remarks on justice theory and 

specific remarks on the limitations of this paper are in order. According to John Rawls, “Justice is the 

first virtue of social institutions, as truth is of systems of thought” (Rawls 1971:3). As such, justice 

should be and indeed must be considered when the policies, goals and burden-sharing schemes of 

social institutions dealing with climate change are being debated. Since Rawls, justice has developed 

into an academic field and includes subfields such as environmental justice and climate ethics.  

Though a rather new field, nuanced philosophical positions have arisen in debates on related questions 

such as inter-generational justice, remedial responsibility, and distributive principles. Seldom, however, 

have any fundamental conflicts been “solved” in the sense that one side has surrendered and the other 

has declared a final victory. Through this process, ethical “weapons” have become sharper on all sides. 

The refusal to “surrender” indicates that this is not a battle only about words; to be sure, at the bottom 

of any justice claim lies values and convictions that are expressed as personal views but that also reflect 

the social, cultural, material and/or economic contexts of the persons expressing them. 

Olivier Godard disapprovingly quotes philosopher Henry Shue, saying that “No one needs academic 

theorists to tell them what is right and wrong. On the contrary, judgements about what is right and 

wrong are best made by ordinary people whose own experiences of the struggles of life give them 

understanding of realities and empathy with others” (Shue 2009:1). According to Godard, “this would 

be one of the most misleading sentences I have read about justice” because after John Rawls “raw 

intuition should give way to a reflective approach combining intuition and a rational examination of 

consequences” (Godard 2011:2). To the degree that the aim of Godard's writing is to rationally “defeat” 

the (I assume) millions of “ordinary people” who sense climate change on their naked skin and are 
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convinced that their vulnerability is a result of emissions made in industrialized countries (and 

therefore constitutes an unpaid climate debt, independent of whether the notion is used or not), I am 

sorry to say that he most certainly will be disappointed.  

Accordingly, the aim of this paper is not primarily to convince the Godard's of the world to give up 

their views; it is, however, to figure out if and how climate debt can be founded in justice theory. In 

spite of ambitious attempts at identifying an objective moral (notably by Parfit 2011) and without 

taking a final position on the issue of ethical subjectivity, I am nonetheless not guided here by that 

approach. The limited scope of the argument in this paper—to pierce rather than to vindicate—is not an 

escape into relativism or social constructivism but fully recognizes the observation made by Kate Soper 

that “it is not language that has a hole in its ozone layer” (Soper 1995:191). Rather, what is adopted is 

an ontology resembling that of critical realism (Bhaskar 1978, 1979) or strong objectivity, which is 

advocated by Sandra Harding as a standpoint epistemology where science is seen as co-constructed 

through both natural and societal processes (Harding 1998:126). This ontological position critically 

assesses any truth claims from the eventual flaws that the standpoint of the proposer might give rise to 

but also fully recognizes the existence of an objective “world out there.” As such, it is fully consistent 

with a materialist ontology according to which human ideas of right and wrong are not nature given but 

are a reflection of material conditions (“realist constructionism,” according to Foster, Clark & York 

2010:340-43). The role of science, in this particular case of the political theorist, is thus important but 

limited, as is well-described by Henry Shue in text that follows just after the quote above :  

Theorists can make two modest contributions. First, they can answer misguided objections to common-sense 

principles of right and wrong raised by other theorists and thereby restore the situation to common-sense zero. 

And, second, they can sometimes systematize some of the plurality of common-sense principles into a coherent 

whole that gives appropriate weight to different principles and constructs a manageable and memorable 

package of principle (Shue 2009:1). 

What is attempted below for the case of climate debt is, firstly, to rebut Godard's numerous theoretical 

assertions in order to falsify his hypothesis of a “progressive destruction” of the UNFCCC negotiations, 

and, secondly, to restore the more principal debate on grandfathering versus ecological debt to a 

“common-sense zero”. Following this groundwork, I hope in another context to be able to take on the 

task of systemizing the principles of a climate debt ontology into a “coherent whole.” 
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Part I: Background  

The “Progressive Destruction” of the UNFCCC Negotiations 
The global lack of ambitious action on climate mitigation is definitely a serious threat to human 

prosperity and understanding the factors that forestall action is arguably the most crucial social science 

research task that can be performed at present. Research within sociology, political science, economics, 

philosophy, psychology and other disciplines is desperately needed and clear results are still largely 

absent. Some tentative conclusions might be drawn, however. Undeniably, climate change is a global 

issue and has to be dealt with at a global level. Unfortunately, institutions on the global level are weak 

and inefficient, but because of the urgency of the issues involved waiting for substantial reforms toward 

efficient, legitimate and democratic decision making globally before dealing with climate change is not 

an option. In truth, we are probably stuck with existing international institutions, which are mostly 

based on the consensual will of state actors within the current global system. Unanimous decisions are 

further aggravated by considerable and even escalating global divisiveness in economic, military and 

cultural power, a situation wherein procedural fairness is corrupted and interest divergences are 

perpetuated (cf. Roberts and Parks 2007). 

The global level of UN negotiations is not the only one at which climate action is desperately needed, 

but since Godard situates his arguments over historical responsibility at that level, I will keep my focus 

there. Godard's claim that there is a negotiation stalemate is unfortunately correct. Since the adoption of 

the UNFCCC in 1992 and the Kyoto protocol in 1997 and despite the implementation of the first 

commitment period (2008-2012), little has happened in moving forward on international climate 

change policy. A second commitment period 2013-2020 was agreed upon in Doha in December 2012, 

although only a handful of countries and the EU actually made commitments and those seemed 

primarily to be made only to keep the flexible mechanisms in question operating.  

Scholars of international relations often explain this stalemate using game theory. To the geopolitical 

problem of gaining unanimity within UN, Stephen M. Gardiner adds the even more problematic inter-

generational problem of non-present stakeholders: since the costs for climate action mainly burden the 

present generation while the benefits will mainly be realized by future generations, every generation 

has an interest in procrastination (Gardiner 2011:32-41, ch.5-6). 

Into this large and complex debate, Godard throws the hypothesis that the current negotiation stalemate 
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can be understood as a consequence of what he calls the “progressive destruction” that has resulted 

from the demands developing countries and climate justice NGOs have made for consideration of 

historical responsibility in climate negotiations. Godard “matches” the two facts in a causal way so that 

(1) the evolution of ecological debt and historical responsibility arguments over the last twenty years 

are taken as having led causally to (2) the “limited” “progress of international cooperation” over the 

same period; thus, the inevitable conclusion is that the failure of UN processes regarding climate 

change and sustainable development is actually the fault of ecological debt proponents (Godard 

2012:1-2).  

To blame the victims of climate change for the fault of it is an old game. Actually, one of the seminal 

texts within the climate justice tradition was a response to a report from the World Resources Institute 

(WRI). In that response, Agarwal and Narain (1991:1) characterized the WRI report as “an excellent 

example of environmental colonialism” the main intention of which “seem[ed] to be to blame 

developing countries for global warming.” Similarly, Godard's statements on ecological debt and 

historical responsibility are rather abusive, even pejorative, especially in his claims that the concepts 

are “deprived of any straight causal relationships between identifiable events and activities” and are 

therefore reducible to “ideas, slogans and political rhetoric” (Godard 2012:1-2).  

Godard does not clarify how he plans to provide a convincing answer to this question of whether this 

“progressive destruction” by Southern countries has caused the stalemate in climate negotiations. A 

global climate agreement obviously presupposes the cooperation of several parties—it does indeed take 

two to tango—and to put blame on one party because of a stalemate is not easily done, especially in 

such complex and important negotiations as those having to do with climate change. Even if the 192 

parties to the UNFCCC were reduced to two blocks, North and South (or Annex 1 and non-Annex 1), 

simply blaming one of the blocs would still pose significant difficulties. The parties to the UN are 

heavily involved in a destructive “blame game,” the inaction of one party being attributed to the 

inaction of the other party in a way that, according to Henry Shue (2011), is reminiscent of Heller's 

Catch-22. Shue goes on to argue that every party has a duty to fulfill its share of the total effort even 

when others are not fulfilling their shares. Arguably, therefore, in the current desperate situation, 

according to Shue, every country with the ability to act as leaders in the transition has a “good 

Samaritan” duty to do so. In addition, however, rich countries such as the US arguably have a double 

duty to act because of their historical responsibility. 



10 

In light of Shue’s arguments, which I agree with, if anyone is to blame for the current stalemate in 

climate negotiations then it is definitely the North, making Godard’s arguments that cast blame on the 

South as well as on “progressive” forces especially bold. As was argued in the introduction, the 

question of who is to blame is the core of both Godard's and this paper, and it is the totality of the 

papers that might be able to support our respective claims. 

LULUCF and the “Balanced Picture” 
I do, however, feel compelled to comment on a very particular statement by Godard regarding 

historical emissions and responsibility. Godard claims that an assessment of the “cumulative emissions 

from Annex 1 and non-Annex 1 countries up to 2010 are in an approximate 50-50-proportion.” He then 

goes on to say that “in spite of this balanced picture the North is said to be historically responsible for 

the global environmental crisis,” while the South “is said to be the historical victim” (Godard 2012:2-

3).  

This so-called “balanced picture” of roughly equal contributions to climate change by the North and 

South is based on a gravely dubious and misleading model. In order to reach the conclusions based on 

this model, two assumptions are necessary: 1) statistics on emissions should include not only energy, 

cement and industrial production but also land-use change (LULUCF); and 2) data on absolute 

emissions instead of on emissions per capita should be used. As for the first assumption, of course 

deforestation and other land-use changes have contributed to atmospheric concentration of CO2 but 

distributing these figures within a climate responsibility balance sheet is a delicate business. One 

problem is that knowledge of historic emissions from LULUCF are still very inexact approximations 

and don’t necessarily account for systematic measurement errors that inevitably lead to biased results 

as well as clear and often quite large overall uncertainties. Still, the general pattern is quite clear: most 

land-use emissions occur when countries clear forests for cropland, pasture and urban areas in a process 

closely connected to industrialization and population growth. Thus, most emissions from LULUCF in 

early industrialized countries had already occurred in the 19th century, while today’s developing 

countries emitted most LULUCF only in the second half of the 20th century.  

The point is that cumulative national emissions from LULUCF are very sensitive to the analytical 

choice of temporal scale. Going all the way back to 1700, the largest emitter of LULUCF carbon is the 

USA, closely followed by China, while large 20th century emitters such as Brazil and Indonesia are far 

behind (Pires de Campos, Muylaert & Rosa 2005). Using a shorter time frame, however, starting from 
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say 1950, 1900 or even 1850, will lead to a biased result that includes almost all of the South's 

cumulative LULUCF emissions but only a fraction of the North's historical emissions. What source 

Godard uses for his conclusion of a “balanced picture” is not clear, but one of his references (Müller, 

Höhne & Ellerman 2009) claims that industrialized countries (Annex 1) have emitted 54.5 % of 

cumulative GHG's (energy and industry CO2, CH4, N2O; agriculture/waste non-CO2; and land use 

change and forestry CO2), which does lead to a fairly balanced picture. The timeframe drawn from in 

this 2009 study is, however, only 1890-2005, a period when most OECD countries had already 

deforested and had even begun reforesting. Conclusions based on this study must be understood, 

therefore, as being clearly biased. 

The reforestation of many Northern countries and the continued deforestation of the South is not only 

related to population and internal economic processes but also to the new international division of labor 

that is commonly referred to as globalization. Through this division, a great number of land-intensive 

products (e.g. fodder, meat, biofuels, wood, etc.) grown in the South are increasingly exported and used 

in supporting the social metabolism of the North. The methods for assessing the “carbon footprints” of 

nations, or their “consumption-based emissions,” reveals an even higher responsibility for Northern 

countries for climate change (Peters & Hertwich 2007; Hertwich & Peters 2009, Davis & Caldeira 

2010, to mention a few seminal articles in this growing field). 

The most flagrant obstruction of common sense in Godard's “balanced picture” equation is the 

equalization of developed and developing countries despite the fact that the former contains only about 

one-fifth of total world population in comparison to the latter’s four-fifths. Measurements of absolute 

anthropogenic contributions to climate change that do not consider population cannot be taken 

seriously. A simple modification of Godard's source indicates that if 20% of world population has 

contributed 54.5% of the emissions that have led to current climate change, then the per capita 

responsibility of that considerable minority is five times greater than the per capita responsibility of the 

majority of the world’s population. It’s simple math—if you have one and I have five, who would call 

that balanced? As Peter Singer notes after having assessed claims of reforestation as well as other 

arguments against Northern responsibility, “as far as the atmosphere is concerned, the developed 

nations broke it” (Singer 2004:32). 
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An Ecological Debt “Doctrine”? 
While Godard refers to ecological debt as a “doctrine” (2011:2), in reality it has from the start3 been a 

bottom-up approach, elaborated separately within many solidarity and environmental movements 

before, in a later stage, being adopted by state agencies, international bodies and academia. Even the 

scholars who have arguably put the most effort into contextualizing, systemizing and elaborating the 

ecological debt concept describe it as being “bottom-up” (Paredis et al. 2008:4), its having been 

developed through a process of “organic growth” with only a “little scientific support” (Ibid:5). Paredis 

et al. also note, before summarizing and discussing NGO definitions, academic elaborations and other 

similar concepts, that no “uniform methodology towards quantifying ecological debt” exists (Ibid:8) 

(Ibid:Part 1). Even though they in the end suggest a definition and a methodology, ecological debt is 

still clearly something quite different from a “doctrine,” with all its dogmatic connotations. 

Because of this plurality, being clear about which concept of ecological or climate debt is being 

referred to when criticizing the idea is important. Godard is, however, surprisingly vague on the 

subject. Unfortunately, this vagueness undermines the precision of his critique and makes his paper 

seem at times to fully miss the point. I cannot enter into a full account of these notions here due to 

space limitations but deem it necessary to at least provide a tentative definition. Since Godard is mostly 

preoccupied with climate debt, rather than the wider ecological debt, a good starting-point is the 

definition of carbon debt provided by Paredis et al: 

[t]he carbon debt of country A consists of 

(a) “over-emission of CO2 by country A over time with respect to a sustainable level; i.e. emission levels that 

overshoot the absorption capacity of the atmosphere and are thus causing ecological impact in other countries 

and ecosystems beyond national jurisdiction;” 

(b) “over-emission of CO2 by country A over time at the expense of the equitable rights to the absorption 

capacity of the atmosphere of other countries or individuals” (Ibid: 150). 

This definition does not, however, cover all uses of climate or carbon debt. The “sustainable level” 

referred to in point a) is not part of the climate debt concept of important actors such as the Third 

World Network (TWN 2009) or Bolivia (UNFCCC 2009). A reference to “equitable rights” of some 

                                                
3 The concept of ecological debt evolved in the late 1980s in the Latin American debate and was first systematized by the 

Instituto de Ecología Politica in the run up to the 1992 Rio Earth Summit. Climate debt was first conceptualized in 1999 
within the Millennium movement for (financial) debt cancellation (Warlenius et al. 2013).  
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kind are, however, integrated in most conceptualizations of such debt.4 A wide but still encompassing 

definition could thus be stated in this way: 

(i) The carbon/climate debt of country A consists of over-emission of CO2/GHGs by country A over 

time at the expense of the equitable rights to the absorptive capacity of the atmosphere of other 

countries or individuals.  

In conceptualizations of climate debt, “over time” tends to refer to a deep historical perspective that 

extends back to the early days of industrialization before the effects of carbon emissions on global 

climates were known and before emissions became seriously harmful because they were still being 

fully absorbed by the oceans and forests.  

Note that this “core” or “weak” definition of climate debt does not entail any liabilities or obligations  

stemming from the supposed debt of a country. Although the very meaning of the word “debt” implies 

that it ought to be repaid somehow—and this is also how the concept is mostly used by the civil society 

(Rice 2009)—not all versions of climate debt include a transformation of debt into obligation within an 

international burden sharing scheme. Such a strict liability version of carbon or climate debt could be 

posed as: 

(ii) The carbon/climate debt of country A, as defined in (i), constitutes a liability and forms an 

obligation in an international burden sharing scheme for mitigation of carbon/greenhouse gas 

emissions and adaptation to climate change.  

I will refer to (ii) as the “strong” version of climate debt. Here, the ethical legitimation of restorative 

justice underlies the definition. Godard generally seems to picture only the strong version of climate 

debt and neglects the weak version, which sometimes forces him to throw out the baby with the 

bathwater. 

Legal Aspects and Kicking Dead Horses 
Furthermore, Godard seems to believe that the proponents of ecological and climate debt think of these 

concepts even more strongly than the strong definition outlined above; in fact, he seems to take them as 

somehow falling under crime classifications within the international legal systems that would make it 

possible to file a charge against a person or nation on the grounds of “ecological debt.” First, he states 

that the “idea of an ecological debt” that has emerged outside the framework of a voluntary and 
                                                
4 See Warlenius 2012 
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unanimous UN decision “can have no legal validity. Recourse to an archaic doctrine of immanent 

'natural law', predating any legal formalization, but mobilized as a retroactive source of international 

legal obligations can only be rejected by every democrat” (Godard 2012:6). Second, Godard states that 

obligations that are decided unilaterally by the parties “should not have retroactive strength” since “the 

principle of non retroactivity is a necessary counterpoint of the principles of legal certainty” (Ibid 6-7). 

On a general level, I agree with these statements. But unlike Godard, I do not consider them applicable 

to the ways in which the concepts of ecological debt and historical responsibility have commonly been 

presented. 

That proposals on both climate debt and historical responsibility have been pushed inside the UNFCCC 

system by countries such as Brazil and Bolivia should be enough evidence to show the irrelevance of 

Godard’s first statement. It goes without saying that a country cannot successfully claim climate debt 

repayment unless that concept has been formalized within the UN, which is why so many countries are 

fighting for its recognition at the UNFCCC conferences. In this light, Godard's pompous declaration 

resolves to little more than nonsense, amounting to the international legal equivalent of kicking a dead 

horse.  

Although charges cannot of course generally be pressed on the grounds of concepts like ecological debt 

unless they are already a part of legislation, judicial precedent can still play an important role in 

ecological debt repayment as understood in a broader sense, as with the concept of environmental 

liabilities. For instance, the Polluter Pays Principle, which has clear similarities with ecological debt, 

has been integrated into national laws in many countries since it was first endorsed by the OECD 

almost forty years ago (Roberts & Parks 2007:146; see also OECD 1974). It is also now commonly 

referred to in UN conventions such as the Rio Declaration (UN 1992). Paredis et al. (2008:89-94) list 

several other legal principles and concepts that have been used in Multinational Environmental 

Agreements (MEA's) that bear clear similarities to ecological debt, including the principle of common 

but differentiated responsibilities, the principle of intra- and inter-generational equity, the Adaptation 

Fund under the Kyoto Protocol and the principle of equitable benefit sharing in the CBD. The authors’ 

conclusion is that just because no direct reference is made to ecological debt in the MEAs does not 

mean that the concept as such is foreign to them or inconsistent with their intentions and actions.   

Furthermore, the payment of reparations for historical abuses that were not, at the time they were 

committed, formally breaches of law is not so lacking in precedent as Godard would make it seem. 
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Indeed, war indemnity was famously imposed on Germany after the First World War, and the same 

country paid an indemnity—with the agreement of most of its citizens—for human rights abuses after 

the Second World War (Martinez-Alier 2002:228). Additionally, Barkan  noted in The Guilt of Nations 

(2000) the growing tendency of states to provide restitution for historical injustices. For example, 

Australia has acknowledged the land rights of Aboriginals and the British have made apologies to the 

Maori in New Zealand. As Paredis et al. (2008: 113) muse, “the question is whether the concept of 

ecological debt could one day become part of this growing moral trend.”  Though still an open 

question, I am quite convinced that such a proposal would by no means be “rejected by every 

democrat,” as Godard states so assuredly.  

In recent years, environmental liabilities not arising from contracts have also been imposed on 

polluting companies, such as with the verdict by an Ecuadorian court that found Chevron Texaco had 

“strict liability for carrying out activities involving risk,” further stating that the “rewards derived from 

these activities must be balanced against the repair of damages caused” (Pigrau et al. 2012:43). Only 

time will reveal how US courts will handle the thousands of mostly unresolved claims on BP and its 

contractors for the 2010 Gulf of Mexico oil spill (Bloomberg 2012).5 Another example of a legal 

statement against a polluter that has not formally broken any national laws is the African Commission 

on Human and People's Rights dispatch blaming the former military rule of Nigeria for irresponsible oil 

extraction leading to the violation of the rights of the Ogoni People with regard to a healthy 

environment (Paredis et al. 2008:107).  

Importantly, numerous claims of strict liability have also been made in the field of climate change 

negotiations. For instance, Economics professor Jagdish Bhagwati (2010), writing in the Financial 

Times, compared the strict liability of US Superfund legislation, according to which hazardous waste 

has to be appropriately disposed of by the offending company “even if the material discharged was not 

known at the time to be hazardous (as carbon emissions were until recently),” with what he calls the 

“astonishing” US denial of any liability for climate change. As Bhagwati writes: 

Evidently, the U.S. needs to reverse this stand. Each of the rich countries needs to accept a tort liability which can be 

pro rata to the Intergovernmental Panel on Climate Change—estimated share of historic world carbon emissions. 

Since the payment would be on the tort principle, the idea that the funds would substitute for normal aid would be 

outrageous: you do not take away the pension of a person who has won a tort settlement.” (Ibid) 

                                                
5 For an in depth analysis of legal cases regarding environmental liabilities, see Ejolt Report No. 4 (Pigrau et al. 2012). 
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Regarding the second claim of non-retroactivity as a necessary counterpoint to principles of legal 

certainty, Godard seems to mean that even if mitigation obligations were adopted unanimously within 

the UNFCCC, basing such obligations on historical emissions would be wrong since it would breach 

the principle of non retroactivity. But besides what we have already shown—that non-retroactivity is 

not such a holy cow in all legal practice—an international burden sharing system based on historical 

emissions should not be regarded as violating this principle. In actual fact, such obligations would not 

have to be regarded as formal reparations but could just as well be seen as future obligations based on 

either responsibility to pay or ability to pay. A fair analogue would be a property tax: the fact that the 

tax is paid on properties accumulated over time does not mean that it incriminates wealth creation 

retroactively. Godard's logical chain of “No protected rights, no breach of rights … no debts, no 

compensation” (Godard 2012:7), the assumptions of which are grounded in Ronald Coase, simply does 

not apply in this case. 
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Part II: Analysis of Godard's Ethical Arguments 
The seminal part of Olivier Godard's report mobilizes normative political theory against the concepts of 

climate debt and historical responsibility. It consists of two parts. The first part is mainly backward 

looking and deals with the fairness of placing “a cumulative debt on the shoulders of present and future 

inhabitants of Northern countries.” The second part contends with a future allocation system and the 

issue of accounting past use in defining states’ future access to the atmosphere (Godard 2012:8). He 

also give a brief sketch of what appears to be his favored distribution principle, grandfathering.  

In what follows, I have made an honest attempt at condensing his main ethical arguments under five 

headings, four of which constitute challenges to a climate debt ontology and one of which offers a 

positive presentation of the principle of grandfathering. I should note that my attempts at rebutting 

Godard’s arguments rely heavily but not exclusively on existing literature on environmental normative 

political theory. 

Problems of Collective Responsibility  
Several of Godard's arguments are centered on the concept of collective responsibility, which basically 

states that blaming people for actions that they have neither committed nor had any control over is 

generally wrong and even unjust. It continues by claiming that even if faults clearly have been 

committed attempting to attribute responsibility to collectives rather than to individuals is always 

philosophically more complicated. While some scholars, notably Simon Caney (2005), reject the 

principle of collective responsibility outright and argue that moral responsibility can only be attributed 

to individuals, Godard joins Miller (2004) and Vanderheiden (2008), among others, in accepting that 

under certain conditions responsibility can be attributed to collective unities such as states.6 

Contributions to climate change by the citizens of particular states of course vary considerably, and a 

national liability within an international burden sharing scheme risks unfairly treating citizen within 

particular states as being equally responsible for that state’s emissions. A shared responsibility is easier 

to accept among citizens of a democracy, however, where every adult has the right to form a personal 

opinion and vote based on that opinion (for problems with such a system in this context, see Vander-

heiden 2008:173-180). Godard accepts collective responsibility if the individual members of a state 

                                                
6 This is a fundamental theoretical problem, but since I agree with Godard up to this point, there is no need to discuss it 

further in this particular context. 
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have legitimately had the opportunity to take part in policy design, as with citizens living in a 

democracy.  

But this condition, as Godard (2012:9) notes, was not met in the political conditions of most countries 

in the world for most of the time period during which historical climate debt, according to its 

proponents, has been accumulated. Besides this objection to climate debt, which might be called a 

democratic proviso, Godard also objects to the proposal that a country should have intergenerational 

responsibility, arguing that living people at present cannot be held responsible for actions of past 

generations over which they had no influence. Finally, he cites the special case of immigrants, whose 

liability for the historical emissions of the country to which they have immigrated is particularly 

arbitrary since that history is unrelated to the history of their own ancestral nation-space. In the 

following subsections, I analyze in succession each of these various collective responsibility problems 

as elucidated by Godard. 

The Democratic Proviso 
Attributing responsibility to collectives is more complicated than doing so to individuals even in 

democracies, and it is a fair claim that individuals who are directly involved in the decisions of the 

collectives should be held more responsible than individuals that lack such influence, particularly if 

they lack even formal rights of influence. Godard, however, treats the democratic proviso as 

exclusively a problem of historical responsibility, even though there are still many non-democratic 

countries, which means that the proviso should, in the name of consequence, also apply to the present. 

As an argument against historical responsibility, it therefore has clear limitations. Rather, it should be 

used to question the legitimacy of any international decision making that includes non-democratic 

countries. This is initially done by Vanderheiden (2008:169), when he raises the question of whether 

the nation-based obligations of the Kyoto protocol can be considered fair if citizens of the participating 

countries are attributed liabilities wrongly, merely through “guilt by association.” In line with Godard's 

argument, Vanderheiden refers to David Miller (2004:260) who claims that it is only in democracies 

that “the policies pursued by the state can reasonably be seen as policies for whose effects the citizen 

body as a whole is collectively responsible, given that they have authorized the government to act on 

their behalf in a free election.”  

An opposing view is offered by Michael Walzer, who in the field of just war theory notes that 

reparations paid to the victims of an aggressive war are generally raised through taxation of all citizens 
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in the attacking country. According to Walzer, this does not pose a great philosophical problem as long 

as the citizens, even in an undemocratic state, are held liable but not guilty for the atrocities. The 

liability, he claims, stems from the feeling that “citizenship is a common destiny, and no one, not even 

its opponents … can escape the effects of a bad regime … But if men and women must accept this 

destiny, they can sometimes do so with a good conscience, for the acceptance says nothing about their 

individual responsibility. The distribution of cost is not the distribution of guilt” (Walzer 1977: 297). 

This sense of citizenship as a “common destiny” bridging political differences has been expressed 

several times historically. One famous example is the harsh economic sanctions brought upon South 

Africa during apartheid. The fact that its most influential political movement, ANC, opposed apartheid 

did not inoculate its members from the economic effects of the sanctions against the country, but ANC 

still encouraged the UN sanctions and thereby accepted collective punishment for a moral and political 

principle. In a wider sense, the UN system must be understood as resting fundamentally on the 

principle of sovereign nation-states each representing, not only when it comes to sanctions and wars, its 

own individual citizens—even in cases of non-democratic governance. The UN’s main decision 

making bodies—the security council and the general assembly—are open to both democracies and non-

democracies. Basically, therefore, any international burden-sharing scheme for climate obligations 

based on states would have to rest on this principle of governments individually representing their 

collective inhabitants, independent of whether obligations are based on historical responsibility, 

grandfathering or any other criterion.7 

Attribution of liability (but not guilt) based on citizenship is still unsatisfactory since it risks holding 

people liable for decisions over which they have no control. There are, however, at least two further 

ways of circumventing this argument, both of which assign liability to other levels than that of 

collective decision making. Vanderheiden prefers a collective responsibility model for climate change 

that comes close to what Joel Feinberg has termed contributory group-fault, in which all individual 

members of the group are seen as having faulted, and therefore, the collective as such has faulted. 

Members do not need to have faulted in equal proportions, but “all members are held to be responsible 

in some way for the harm in question, and can be held liable for it” (Vanderheiden 2008:179). Even 

though his example is the US, a democracy, the way Vanderheiden’s argument is constructed makes it 

                                                
7 It would be possible to decide that since only citizens in democracies have had a saying in the decisions of a state, only 

democracies would have obligations. But it would result in arguably larger ethical problems: it would violate the 
principle of equal treatment of people, and it would bring negative incentives for democratization. 
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valid also for non-democratic developed countries (or for historical periods of non-democracy): since 

collective liability in this case does not stem from political decisions but from individual decisions, it 

does not matter if the collective decisions are made democratically or not as long as individuals have 

had a reasonable amount of economic liberty. Once rightful obligations have been distributed from the 

level of the state to that of the citizenry, justice still requires that “those who are at greater fault owe 

greater compensation than those at lesser fault” (Ibid:180). This demand of justice is not a guarantee 

but it does apply to democracies and autocracies alike. 

Secondly, in the next subsection, I will claim that the present generation benefits from past emissions 

and can therefore be seen as possessing an intergenerational responsibility for historical emissions. The 

main benefit felt by the common citizen of such history is a generally higher material living standard 

among the country's citizens, a standard that is independent of either present or historical forms of 

government. Notably, this beneficiary argument for collective responsibility also circumvents the 

democratic proviso. 

To summarize, the political world order, with all its flaws and minor virtues, rests on the foundation 

that all states, whether democratic or undemocratic, to some degree represent their citizens, both those 

who are living and at least sometimes those who are already deceased. No international climate 

agreement that includes a distribution of obligations to some form of state can avoid this reality, 

whether that agreement is based on historical responsibility or not. There are at least three ways to 

ethically justify how non-democracies represent their citizens in the case of climate obligations: the 

“common destiny” argument, the “contributory group-fault” argument, and the beneficiary argument.  

Non-Responsibility for Past Emissions 
If it is wrong to blame persons for actions they have not committed or had any control over, Godard 

argues, then the current generation cannot be held responsible for the actions of past generations. Thus, 

liability must be limited to the emissions of living generations. At first blush, this argument might seem 

perfectly fair (beliefs in original sin aside), and it is an argument that has been raised several times in 

past literature. It has, however, also been convincingly rebutted several times as well. 

As noted, the strongest and most common objection to this non-responsibility argument is that the 

benefits of past emissions continue into the future, often even becoming the basis of increased present 

emissions. If the current generation expects to inherit the positive byproducts of industrialization such 

as national wealth and increased social welfare, then it should also accept inheritance of the negative 
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externalities of such development, which come in the forms of pollutants and the manipulations of 

atmospheric chemistry that have led to current anthropogenic climate change. The common objection 

that it is wrong to blame persons for actions to which they are directly unrelated, such as past 

emissions, is not wrong as such—it is only irrelevant for this particular case “because one generation of 

a rich industrial society is not unrelated to other generations, past and future. All are participants in 

enduring economic structures. Benefits and costs, and rights and responsibilities, carry across 

generations” (Shue 1999:536-537).  

Eric Neumayer also points to the beneficiary argument8 and reinforces it by a statistical regression 

which shows that the relative contribution of countries to climate change in 1990 explains two-thirds of 

the variations in 1990 GDP per capita (Neumayer 2000:189), providing strong empirical evidence in 

favor of the historical responsibility argument. He also mentions an example of intergenerational 

responsibility in defense of historical accountability that resembles the “common destiny” argument 

presented above. Neumayer notes that many young Germans, while not in any reasonable sense 

responsible for the Nazi crimes committed before they were born, still approve of a kind of 

accountability by paying the victims of the Nazi regime. Neumayer explains this as a sensed 

responsibility “as a people” (Neumayer 2000: 188), an expression that might evoke bad connotations 

but could also be expressed as a sense of common, intergenerational destiny. 

I would also stress the arbitrariness inherent in dividing historical populations into specific generations. 

When described in terms of generations, historical demographic development appears as if it were a 

train with different railcars, one following after the other. In this way, generations are connected but 

isolated and appear autonomous in their decision making. But the very notion of fixed generations is a 

fiction; people are continuously replaced by other people, and each “generation” overlaps both 

temporally and spatially with several others that came before and after. Even today, a small percentage 

of the general population of several countries is of a generation that was born during the days of early 

industrialization; at the same time, many people living today are likely to experience the expectedly 

catastrophic effects of global warming of perhaps four degrees Celsius, a threshold that might come as 

soon as 2050-2070 (World Bank 2012). What generation are “we”? Is it reasonable for “our 

generation” to contend that “we” are not responsible for decisions made 50 years ago, despite the fact 

                                                
8 ”Current developed countries readily accept the benefits from past emissions in the form of their high standard of living 

and should therefore not be exempted from being held accountable for the detrimental side-effects with which their 
living standards were achieved” (Neumayer 2000:188). 
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that many of us were alive then; or that we will similarly not be responsible for the effects of our 

decisions 50 years from now even though many of us will still be alive by then? The very notion of 

generations tends to obscure the fact that the demographic development of a society consists of a 

continuous stream of lives. Indeed, a river is perhaps a better analogy than that of a train, as the 

individual water drops are exchanged relatively rapidly while the basic structures change only slowly 

(cf. Vanderheiden 2008:134). To summarize, to counter the argument of unrelatedness between 

“generations” within an enduring structure such as a state is not particularly challenging.9 

The Migration Dilemma  

To impute liabilities for states due to their historical emissions, Godard claims (2012:12), “would result 

in morally arbitrary charges upon people [immigrants] who were unrelated to the incriminated 

behaviours, either directly or by inheritance, or did not take part to the political process allowing these 

behaviours.” This argument implies that non-immigrated citizens inherit an original liabilities sin from 

their ancestor through blood or ancestral relations, a sin that it would be morally arbitrary to pass on to 

immigrants. The counter-arguments as laid out above, however, can also be directed to clarifying this 

increasingly common demographic situation. In point of fact, the historical responsibility of rich 

countries is not motivated by kinship but through inherited economic benefits and a sense of a 

“common destiny,” which means that as long as immigrants, together with the rest of the inhabitants of 

the country in question, are able to share the benefits of the historical emissions, it is not at all arbitrary 

that they should also be expected to share the costs.10   

The Problem of Ignorance 
Another well-known objection to historical responsibility and climate debt is the assumption that since 

past generations did not know anything about climate change and the long-term impacts of GHG 

                                                
9 In another but similar argument, Godard claims that those living at present cannot be held liable for cumulative emissions 

because they have no control of past emissions. “They have no possibility to change the behaviour of their ancestors,” he 
observes, repeating that since Aristotle “one cannot be held responsible for something on which one had no control” 
(Godard 2012:11). This Aristotelian rule does not add anything new to the moral evaluation of whether to inflict liability 
on past emissions or not. It must be assumed that the insight that one cannot change history was known in the previously 
reported debates on the issue. 

 
10 One might argue that many immigrants lack formal citizenship and social benefits and therefore do not share a “common 

destiny” with the rest of the inhabitants of a state. The question of paperless immigrants is large and complex, I do not 
think, however, that a tax for climate debt payment would add very much to their problems, even if they were to pay it, 
though being paperless normally implies having no tax liability to begin with. 
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emissions, they cannot be held responsible for it, and neither can their ancestors. Exactly for how long 

high emissions can be excused with reference to reasonable doubt in the global warming hypothesis is a 

matter of debate, but the most common threshold, one that is also shared by Godard, is 1990. Before 

1990, he asserts, we can only speak of “causal responsibility” for climate change, not “outcome 

responsibility”11 (or “moral responsibility,” cf. Miller 2001:455). Therefore, “people before 1990 could 

not be held responsible” or be “morally blamed,” a logical stance that he claims “does not give much 

moral credit to the doctrine of historical responsibility” (Godard 2012:11). 

It is of course true that before climate science developed, people did not know about the effects of 

carbon emissions, but one can surely question whether 1990, the year when the first IPCC assessment 

report was published, should mark the line between ignorance and enlightenment. That carbon 

emissions cause global warming has been known at least since Svante Arrhenius’s publications in 

1896, and the major scientific breakthroughs on the detrimental effects of global warming were first 

demonstrated in the 1970s and early 1980s by scholars such as Stephen Schneider and James Hansen— 

what has happened in the 40 years since is rather a cumulation of further evidence.  

But this historical discussion is, in this particular context, less important than the underlying discussion 

on the principle of whether only “outcome responsibility” and not “causal responsibility” should be the 

arbiter of liability. In most cases, the answer has been no. To borrow an analogy from James Garvey: if 

you accidentally bump into my legally parked car and thereby damage it, it would be against the law 

and also, most would think, morally wrong of you to simply drive off. The fact that you didn't hit it on 

purpose makes it neither justifiable nor legal to just leave. The analogy continues: 

Maybe the developed world has changed the climate entirely accidentally – it neither knew nor should have 

known that its emissions were doing damage, nor did it intend the damage. Wouldn't it nevertheless be wrong 

for the developed world simply to drive off, to leave everyone else on the planet in the lurch? Shouldn't the 

developed world pull over, make sure everyone else is all right, and pay for the damage? (Garvey 2008: 78).12 

Garvey’s analogy would be even stronger—and more closely correspond to the real situation—if it 

could show that you, by bumping into and damaging my car, were somehow enriched yourself, let’s 

say by successfully making a claim for a new car free of cost for yourself from the insurance company. 

                                                
11 As Miller (2004:245) notes, ”Outcome responsibility is a narrower notion than bare causal responsibility because it does 

not extend to outcomes that arise in bizarre and unpredictable ways: if I toss an orange pip over the edge of a cliff and in 
doing so precipitate a rock fall, I am causally responsible, but not outcome responsible, for the damage that ensues.” 

12 Miller (2001:458) also acknowledges that ”bare causation” should play a part in distributing responsibilities, although a 
smaller part than moral responsibility. 
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In this case, it would be even more morally pressing for you to make up for the damage you caused to 

my car. Importantly, Garvey’s original analogy also illuminates that responsibility does not equal moral 

blaming, as Godard seems to believe. The fact is that although I might be angry with you for crashing 

into my car, if I am convinced that it was an accident I will cool down, at least as long as you pay for 

the damage.  

In this way, developed countries are without a doubt morally culpable for unsustainable emissions after 

1990—or after whenever the line between climate ignorance and enlightenment should be drawn—but 

not prior to that date. This distinction is also made in Neumayer (2000:188) and Shue (1999:535). The 

latter states that the unintentionality objection to strict liability “rests upon a confusion between 

punishment and responsibility.” As he continues, “it is not fair to punish someone for producing effects 

that could not have been avoided, but it is common to hold people responsible for effects that were 

unforeseen and unavoidable,” which well-summarizes the most common argument against the 

ignorance objection. And Godard’s arguments cannot be said to have adequately rebutted it. 

True, Godard is not alone among political theorists in having rejected strict liability for historical 

emissions. According to Gardiner, however, such rejection is usually based on practical rather than 

principal reasons. Peter Singer, for example, does not even pretend to seriously convince the reader that 

strict liability is morally wrong but just assumes it away in order to able to proceed with his inquiry.14 

Martino Traxler (2002:122) also takes a merely pragmatic stance in ignoring historical emissions. By 

doing so, he seems to argue, defection is discouraged. But as Gardiner points out, if this is true for 

industrialized states, the opposite goes for developing countries. Rejections of the historical principle 

motivated by pragmatism generally tends to overlook this dialectic, making “arguments in favor of 

ignoring past emissions . . . unconvincing” (Gardiner 2004:583). 

Contra the Beneficiary Argument 

Uncertain Benefits 
The premise of what has been called the beneficiary argument for historical responsibility15—that the 

emissions of past generations should count because of their continuing benefits to current 
                                                
14 ”[L]et us assume that the poor nations generously overlook the past” (Singer 2004: 34). 
15 To avoid confusion: What I here call the beneficiary argument is an argument supporting the principle of historical 

responsibility, what is sometimes referred to as the “contributer's pay principle”(or CPP) within climate ethics. It differs 
from the “beneficiary pay principle” (BPP), which refers to an allocation system where the attribution of future burdens 
are based directly on the benefits from past emissions, as well as from the “ability to pay principle” (APP) based on 
income/capacity. See final section of this paper and Page 2011, 2012. 



25 

generations—is that the benefits of past emissions persist. But as observed by Godard, these long-term 

benefits are in some cases uncertain and are possibly even over-estimated. The most significant 

evidence of this is the industrial collapse of the former USSR and other Eastern European states in the 

early 1990s, but the de-industrialization of areas in the West such as Northern England or Michigan in 

the US also provide interesting evidence. As has been seen, a high correlation exists between historical 

emissions and current GDP, but at a lower level of abstraction this correlation can often be shown to 

mask substantial individual differences.  

Take for example Ukraine. Once a fairly highly developed part of the USSR, it went through a tough 

economic transition in the 1990s followed by political instability in the 2000s and now is one of 

Europe's poorest countries. In 2011, it was number 77 on the Human Development Index, and although 

its economic size has shrunk to 39th in the world, its cumulative emissions of GHGs is still 22nd, 

comparable to Spain's.16  Would it be fair to make this rather poor country pay for all of its large 

responsibilities by attributing strict liability?  

The gut feeling for many would be that it is not fair. The reality, however, is that there is no doubt that 

Ukraine has contributed vastly to climate change, so the causal responsibility, the climate debt defined 

in the first part of this paper as “over-emission of CO2/GHGs by country A over time at the expense of 

the equitable rights to the absorption capacity of the atmosphere of other countries or individuals” 

certainly exists. That the Ukrainians were not able to fully preserve the economical benefits of their 

past emissions cannot reasonably make them less responsible for climate change. 

What remains disquieting in this situation, however, is the strict liability claim, which requires Ukraine 

to pay for all of its debt in spite of its relative poverty. In terms of the definition of climate debt 

(above), it is the second condition, that climate debt “constitutes a liability and forms an obligation in 

an international burden sharing scheme for mitigation of carbon/greenhouse gas emissions and 

adaptation to climate change”, that in the case of Ukraine might conflict with a sense of fairness. What 

is at stake here is not the weak interpretation of climate debt but the strong one, that cumulative 

emissions should translate directly into obligations. But I will not abandon this understanding without 

even attempting to save it. 

The example of Ukraine gives rise to two problems for a climate debt ethic: an empirical-practical one 

                                                
16 For Ukraine's HDI, see UNDP 2011. For its GDP PPP, see CIA. For cumulative emissions of GHGs, see CAIT.  
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and a fundamental-principal one. In order to be able to fully evaluate the claim of uncertain benefits, 

further empirical research is needed. How strong is the correlation between cumulative emissions and 

current GDP, for example, in countries like Ukraine? Even though it is definitely not as rich as Spain 

(was), quite certainly Ukraine’s current population still benefits from past emissions to some degree. It 

is still a middle income country, not even as remotely as poor as for instance a sub-Saharan African 

country, which almost surely has little to do with historical emissions. Further empirical research will 

not be conducted here, but I deem it safe to conclude that even though the correlation between 

cumulative emissions and welfare might not be strong for all countries, even for Ukraine and other 

countries “in transition” there is almost certainly some positive correlation.  

But still, a degenerated industrial country such as Ukraine has a substantially larger carbon debt than a 

developing industrial country like China that is at about the same current economic level.17 This 

situation presents a problem for the strict liability beneficiary arguments of, for instance, Shue and 

Neumayer. According to these authors, as explained above, historical responsibility should be turned 

into future allocations based on the argument that today's generations are benefitting from past 

emissions. In the particular case of Ukraine compared to China, however, the “benefit” of past 

emissions would rather turn into a burden.18  

The gut feeling that Ukraine shouldn't pay as much as Spain (but rather about as much as China?) thus 

undermines the beneficiary argument and points to the even more profound question of whether strict 

liability for historic emissions is a just and fair principle at all in comparison to alternatives. I will 

return to the principal discussion in the last part of this paper and only focus on the practical part of the 

issue here, the question being: Is it possible to design a burden-sharing system that takes this gut 

feeling into consideration without abandoning historical responsibility but that is still based on clear 

principles rather than on arbitrary, ad hoc ways of dealing with anomalies in ways that risk 

undermining the system as such? 

The design of an allocation system of emissions based on historical accountability normally considers 

both historical accumulations and current emissions, where the quantity of the first category forms an 

obligation that usually consists of two parts: financial transfers and actions towards domestic 

                                                
17 According to CIA, Ukraine's GDP (PPP) per capita in 2011 was $7200, while for China it was $8400 
18 One could argue that the fact that the Ukrainians lived materially better lives up until 1990 and that many of those are still 

alive should account for something. Put in terms of time past, fewer of them will be alive while the burden will largely 
prevail and be inherited by the post-welfare generation 
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mitigation. The extent of the latter part is dependent on both historical emissions and current emissions 

(i.e. the higher the current emissions, the greater the need for domestic action). An industrial collapse 

such as was seen in Ukraine therefore affects the future obligation of a country in two relevant ways. In 

the short term, the collapse results in a massive reduction of emissions—in the case of Ukraine, this 

amounts to a drop from 930 gigatons of CO2e in 1990 to 396 CO2e in 2000 (UNFCCC 2012)—which 

also translates into the long-term effect of a slowly decreasing climate debt in comparison to countries 

that maintain high-emission economic systems. Cumulative emissions are adapting to a new, lower 

equilibrium of emissions and wealth, that is, but only slowly. 

Thus, if the allocation system gratifies the impressive (yet involuntary) reductions already made by 

such countries—over 50 percent in the case of Ukraine—they would already have met a good part of 

their obligations. Compared to still fully-industrialized countries, therefore, Ukraine would have an 

impressive advantage. A first thing to demand from a climate regime in this context would thus be to 

gratify reductions made before its inauguration, which amounts to calling for an allocation system that 

does not have arbitrarily fixed baseline years as is the case with Kyoto/grandfathering.  

Compared with developing countries on about the same economic level, a country like Ukraine would 

still have a larger burden, however. Theoretically, an international climate regime could simply relieve 

parts of the climate debt for countries like Ukraine, though this regulation would be risky unless based 

on clear principles. Another way to handle this situation would be to leave the debt intact, while 

making sure that obligations  (i.e. “the interest rate” paid on the debt) reflects each country’s current 

economic level. This could be done, for instance, via the now well-established ethical principle of 

differing between subsistence emissions and luxury emissions, where emissions necessary to support 

basic access to food, fibers and fuel is seen as a nonnegotiable right of everyone.19 Emissions 

differentiation was established conceptually by Anil  Agarwal and Sunita Narain as far back as the 

early 1990s,20 was developed by Henry Shue21 and refined into a clearer concept by Steve 

                                                
19 The precise content of the basic human needs survival emissions cover is of course a matter of discussion, one that we 

do not aim to have here; what is important is that it is the same for everyone, everywhere. See for instance Maslow 
classical hierarchy of needs (1954) and Max-Neef’s matrix of human needs (1992). 

20 In response to a report by the World Resources Institute in which market-based, equal treatment of different GHGs was 
proposed, Agarwal & Narain (1991) asked: “Can we really equate the carbon dioxide contributions of gas guzzling 
automobiles in Europe and North America or, for that matter, anywhere in the Third World with the methane emissions 
of draught cattle and rice fields of subsistence farmers in West Bengal or Thailand? Do these people not have a right to 
live? But no effort has been made in WRI’s report to separate out the `survival emissions’ of the poor, from the `luxury 
emissions’ of the rich. Just what kind of politics or morality is this which masquerades in the name of `one worldism’ 
and `high minded internationalism’?” 
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Vanderheiden. For him, survival emissions and luxury emissions are mutually exclusive, and nations 

only can be held liable for its luxury emissions. Applying this principle to the case of Ukraine has two 

relevant effects. First, Ukraine’s overall climate debt is in this way reduced since a substantial part of 

its historical emissions would be written off as subsistence emissions. Secondly, in a slightly extended 

version of the principle, Ukraine's obligations to pay and reduce current emissions would only come 

into effect after basic human needs have been satisfied. 

For the country in question, the short-term effect of debt relief or payment according to income would 

be similar, but I would tentatively prefer the latter case since it would be based on a well-established 

principle that does not violate but modifies the default principle of historical responsibility. This would 

thus be my second demand in establishing a fair climate regime—a system that opposes the basic 

features of Kyoto/grandfathering. 

Applying these modifications, (a) gratifying early action and (b) prioritizing subsistence emissions over 

luxury emissions and basic needs over luxury consumption, to “pure” historical accountability within 

an international burden sharing system would still probably not equal out the differences between a 

degenerated industrial country and a developing country on the same economic level. If a scheme under 

such parameters still upsets the belly, another distribution principle for climate obligations should 

probably be sought, preferably one based directly on income. I will return to the question of whether 

such a full shift would be preferable in the final section of this paper.  

Unequal Distribution does not Equal Wrongfulness 
According to Godard (2012:11), a premise of the beneficiary argument of historical responsibility is 

that “there has been something wrong or unjust in the behaviour of past generations. It is not sufficient 

to observe differences in the distribution of benefits of industrialisation across regions of the world to 

claim for wrongfulness or injustice.” 

This argument can be interpreted as a version of the ignorance argument already analyzed: if past 

generations did not know of climate change their actions cannot be blamed. Opposing Godard on this 

point, I have claimed that those past generations can still be held responsible in the present. More than 

this, however, though only vaguely implied in his argument, my impression is that what Godard really 

                                                                                                                                                                 
21 In Subsistence emissions and Luxury Emissions, Shue (1994) stresses that a pure cost-effectiveness approach to GHG 

emissions is unable to differentiate between needs and wants. As Shue claims, “The central point about equity is that it is 
not equitable to ask some people to surrender necessities so that other people can retain luxuries”.  
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wants to say is that unequal distribution per se is not a proof of injustice or wrongdoing.  

Following Singer's account in One World, debates on fairness principles preferably start with Robert 

Nozick's differentiation of “historical” and “time-slice” principles. The point Godard raises is clearly a 

case of historical fairness: a question of how present distributions came about. If they are a result of an 

“originally justifiable acquisition and a chain of legitimate transfers … so the present distribution is 

just,” according to Singer (2004:27). In this sense, Godard is correct in his assertion that observed 

differences are not sufficient to demonstrate wrongdoing. To discover whether present distributions of 

industrialization's positive and negative aspects are unjust or not requires looking at its history and 

ascertaining whether today’s distributions are indeed the result of just acquisitions and legitimate 

transfers. Unfortunately, this comprehensive task cannot be carried out here; however, briefly listing a 

few key terms from the history of industrial world capitalism—colonialism, imperialism, de-

colonization, dependency, unequal exchange, NIDL, North-South conflicts, debt crisis, structural 

adjustment programs—does suggest that present distributions are actually the result of “something 

wrong or unjust in the behavior of [developed countries’] past generations.” 

Peter Singer attempts another way of investigating the historical fairness of industrialization in his 

discussion on the acquisition of one necessary premise for industrialization—atmospheric space—and 

how its current highly unequal distribution is in accordance with the two most important justifications 

for unequal distribution. The first justification, originally made by Locke in his Second Treatise on 

Civil Government (1690), starts with the default position that the earth and its resources “belong to 

mankind in common” (quoted in Singer 2004:27). How, then, can there be private property? As Locke 

continues, because our labor is our own and if we apply it to a piece of land and keep the yield for 

ourselves it is in order as long as there is “enough and as good [land] left in common for others” 

(quoted in Ibid:28). We can readily conclude, however, that industrialized nations have at this point 

consumed such a large part of atmospheric sink capacity that it has become a scarce resource—hardly 

anything is “left in common for others”—and therefore this argument clearly fails to legitimate current 

distribution.  

Singer, however, goes on to identify a second justification made by Locke for private ownership, one 

that is “arguably inconsistent with his first” (Ibid: 29): that everybody gains in absolute terms from 

private ownership of the land, even if it creates relative inequality. This principle was typified in 

Locke’s claim that even the poorest English landless farmers who had been deprived of formerly 
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common land were in all senses better off than the richest American Indian still living on common 

ground. Thus, if private property results in absolute gains for everybody, it is just and not even the 

poorest ought to complain (Ibid:29). Another classical justification for private property, according to 

Singer, is Adam Smith's famous claim that a market economy, as if guided by an “invisible hand,” 

brings about “nearly the same” distribution of necessities that would be the case if everything was 

shared equally, since the rich spread their wealth throughout the entire economy, which is perhaps the 

first articulation of the “trickle down” hypothesis.  

According to Singer, neither Locke’s nor Smith’s legitimations of private ownership are applicable to 

the current distribution of atmospheric space. Locke's proviso is not fulfilled, since “many of the 

world's poorest people, whose shares of the atmosphere's capacity have been appropriated by the 

industrialized nations, are not able to partake in the benefits of this increased productivity.” This is 

because they cannot afford to buy industrial products. Furthermore, if they will be directly harmed by 

the effects of climate change, they will be worse off than they would have otherwise been. Therefore, 

as opposed to Lock’s ideal landless English farmers, today’s poor do not gain from the injustice (Singer 

2004:30). Smith's proviso also goes unfulfilled since the industrialized countries use of atmospheric 

space in no way “trickles down” but “effectively deprive[s] those living in poor countries of the 

opportunity to develop along the lines the rich ones themselves have taken” (Ibid:31). In sum, 

therefore, neither Locke nor Smith provide any justification for current distributions of atmospheric 

space. And since wealth is inextricably tied to carbon emissions, “it is a small step from here to the 

conclusion that the present global distribution of wealth is the result of the wrongful expropriation by a 

small fraction of the world's population of a resource that belong to all human beings in common” 

(Ibid: 31). 

The conclusion here is that even if we accept Godard's claim that an unequal distribution is not 

necessarily unjust, the particular case of the presently extremely unequal distribution of atmospheric 

space is not justifiable. It is not so at least by any known philosophical justification. 

Theoretical Puzzles 

The Nonidentity Problem  
The so-called nonidentity problem relates to the moral status of acts that affect persons still not born at 

the time of action. In short, it problematizes whether an act that will cause harm on an unborn person is 

wrong if the same person’s existence is a consequence of the same act. If the original act can be said to 
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indirectly alter, as compared with the default position, during which menstrual cycle women get 

pregnant with which male, and assuming that the resulting offspring despite the future harm on the net 

still live lives worth living, than no one can be said to become worse off as a result of the “harm” 

caused by the initial act. So, can it be regarded as wrong? 

This is a wide and well-known philosophical debate that I will only touch upon here. According to 

Godard's remarkable interpretation of it, the nonidentity problem “dismisses any concept of 

intergenerational justice based on the potential blame of previous generations by future ones.” It would 

be a “logical mistake,” he claims, to assume that future persons would regard themselves as harmed by 

acts of their ancestors that simultaneously were crucial prerequisites for their coming into being. And it 

makes just as little sense to see it the other way around—for parents or grandparents to assume that 

their offspring would blame them for their carelessness. Therefore, “[u]sing the concept of debt is 

fraught with logical inconsistency . . . present generations of developed countries cannot be held 

obliged to refund a debt that does not exist.” Several attempts have been made to overcome the 

nonidentity problem, “but none of them have given conclusive results regarding the validity of the 

ecological debt doctrine,” Godard claims (2012:13). I would assert that there are such results—from 

both forward looking and backward looking perspectives.  

I’ll start with the first. Godard uses the nonidentity problem as a moral carte blanche for any policy that 

affects coming generations: future consequences of a policy are morally indifferent if they alter the 

genetic composition of the unborn. The policies might be very harmful, but since our offspring are the 

fruit of them, they cannot lay any blame on us for them. The moral carte blanche thus acts as an 

affirmation of what Stephen Gardiner calls the “intergenerational storm”—the policy bias toward the 

interest of the current generation—which he regards as the biggest obstacle for a solution to the climate 

crisis (Gardiner 2011:7). But Godard's interpretation of the consequences of the nonidentity problem on 

the future is not the only one. In fact, Derekt Parfit—one of the original contributors in the formulation 

of the nonidentity problem (Parfit 1984)—has convincingly argued that the nonidentity problem should 

not be taken as a moral carte blanche for policies affecting the future. His argument is encapsulated in 

the sentence: “It is bad if those who live are worse off than those who might have lived” (Parfit 

1983:176). This sentence and the reasons behind it are much more convincing than Godard's 

interpretation, its message being that we have a responsibility for the wellbeing of future generations 

regardless of their genetic composition. Beyond this clear and logical conclusion, as Shue claims, 

“individual nonidentity has no implications for what we ought to do. At most, it has some implications 
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for how we explain our moral judgments” (Shue 2010:n3,159). 

Looking backwards on the question of whether our generation should pay for the negative costs of the 

industrialization that came into being as a result of acts by previous generations, I would argue that the 

nonidentity problem strengthens the proposition that we should do so. In excess of the fact that we (at 

least most of us) benefit from the acts of our ancestors, the nonidentity problem reminds us of the fact 

that we who live now arguably exist as a direct consequence of their acts. How many of us can, for 

instance, say for sure that we should have been born without the construction of railroads (cf. Parfit 

1983:168)? Thus, the nonidentity problem provides us with a purely existential motivation for paying 

the costs of industrialization: we wouldn't be alive without it.22 23  

If these arguments are not convincing enough, consider that distribution of ecological debt is a matter 

between states, and, as commented by Page (2012:319), “[s]tates do not possess the features of agents 

whose existence and identities are reshuffled by historical events and decisions,” so if one has agreed to 

the conclusion made above that states do represent their citizens to some degree, the non-identity 

problem does not apply to them at all.  

What is Damage? 
In the new institutionalist school of Ronald Coase, and especially in his article, “The Problem of Social 

Cost” (Coase 1960), damage refers to the very particular incident of property rights intrusion, which 

amounts to a breach of rights. Consequentially, damage in this sense can only appear in a situation 

where an original right has been defined by a legitimate institution. Since no rights have ever been 

defined and recognized regarding climatic conditions, Godard argues, it is inappropriate to speak of 

damage caused by GHG emitters, since they “have only been the users of the atmospheric capacity and, 

doing so, they have breached the protected rights of no one” (Godard 2012:14). 

This argument can hardly be contested logically, but the question is whether it is relevant in a 

discussion regarding the existence of climate debt. It is correct that no rights to climatic conditions 

have been institutionalized on an international level, at least not before the ratification of UNFCCC in 
                                                
22 Simon Caney (2006: 475-76) does not agree with Parfit that existence is a benefit, for reasons that I do not find 

convincing. 
23 While Godard ends up freeing the current generation in both the forward looking and the backward looking cases, the 

opposite can be said about my reasoning. Are both of us inconsequent but in opposite ways? I do not think so. The 
implication of Parfit’s sentence quoted above is that all generations should abstain from risking the environment of 
future generation's, but if that for some reason—ignorance, carelessness or whatever—has not been the case, there are 
strong reasons (outlined above) for the current generation to deal with the problems rather than to continue to pass them 
on to the future. 
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1995, and therefore climate debt is normally not motivated by legalistic claims of the breaking of non-

existing property rights (as discussed in Part One above). The lack of international legislation does not, 

however, avert the clear causal relation between emissions and damage, both in the more prosaic sense 

of the word, and in Coase's sense as damage on well-defined property. Unfortunately, linking the 

particular damages made for instance by Hurricane Sandy that hit the east coast of the United States in 

the fall of 2012 to specific emissions or emitters in a legally dependable way is difficult if not 

impossible. But that legal obstacle does not hinder, as has been seen, the assignment of obligations and 

liabilities to actors who have caused harm, even if their actions were not formally illegal and their 

consequences were unintended, to be commonplace within justice theory. Godard responds to this 

objection by repeating some of his arguments against intergenerational responsibility, even though it 

makes little sense to repeat these arguments in a slightly different setting. I therefore choose to end with 

the conclusion that Godard's argument regarding damage as an intrusion on rights lacks relevance in 

this particular instance. 

“Retrospective Illusion” 
Is historical responsibility for climate change a “retrospective illusion,” “an interpretation of past 

history as an only-way determinist sequence viewed on the basis of the knowledge of end results”? 

According to Godard it is, and it therefore corrupts our concepts of both knowledge and reality. 

Knowledge-wise, he claims that the emissions of previous generations did not do any ecological harm 

until 1990, when the atmospheric concentration of carbon dioxide exceeded 350 ppm. Thus, “all 

emissions before this year were compatible with a safe interaction with the global climate … What 

matters in terms of harm are emissions after 1990” (Godard 2012:15). And reality-wise, in Godard’s 

interpretation, what we experience now was not a determined, predictable fate. Other energy paths 

could have been chosen by later generations, and it would therefore be arbitrary of us to impute 

responsibility on the policymakers of the first half of the twentieth century for decisions made under 

the second half. We can at least be sure of one thing, “there is no moral foundation to look back to 

1850 to determine the respective responsibilities for climatic damage” (Ibid:16). 

I’ll begin from the end and conclude in regards to the alleged reality corruption that it adds little if 

anything to the earlier discussions on intergenerational ethics: there remains a difference between 

responsibility and blame. Regarding the charge of knowledge corruption, I would first like to cast some 

doubt on the assumption that no harm is done to the atmosphere as long as the concentration of CO2 is 
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kept under 350 ppm. Secondly, I will relate this target to the accusation of “retrospective illusion,” and 

then most importantly I will reveal what a dubious moral law Godard introduces by claiming that no 

responsibility to act occurs until a dangerous threshold has been crossed.  

From an ecological perspective the claim has been made (for instance by UNDP 2007) that global 

emissions in excess of 1-5 gigatons of CO2 per year are probably harmful to ecosystems. The lower end 

of that range was crossed globally in the 1880s, while the higher was crossed in the 1940s, which to do 

the math means that it was crossed from several decades to more than a century before 1990. But I will 

tentatively accept Godard's argument that an atmospheric concentration of CO2 of less than 350 ppm is 

quite safe and that he is right that it stayed so until 1990.  

One problem is that this argument does not follow Godard’s own criteria concerning knowledge-

corruption. The identification of and campaigning around a concentration target of 350 ppm did not 

gain momentum until 2008 (after the publication of Hansen et al. 2008); in 1990, the common 

perception of a dangerous concentration of CO2 was actually a whopping 550 ppm. Even now, the only 

internationally agreed target is that of a temperature rise of no more than two degrees Celsius, so why 

shouldn't, as Godard argues, all emissions up to the very year that the 2 degree-target is crossed be 

considered legitimate? Obviously, blaming the decision-makers of 1990 for not obeying the 350 ppm 

proposal is a clear case of “retrospective illusion.” Although there were strong reasons for climate 

action already in 1990, the crossing of the 350 ppm atmospheric target formulated in 2008 was 

certainly not one of them.  

The biggest problem with his argument is, however, the assumption that dangerous climate change can  

be stopped in a moment. Of course, it cannot be. If a train is about to hit a big rock that has fallen on 

the rails, the right thing to do is to pull the brake in time to make the train stop undamaged, not to pull 

the brake in the same moment that it hits the rock. As Vanderheiden rightly points out, when pollution 

displays threshold effects (i.e. first becomes dangerous after a certain level of concentration has been 

reached), “we have difficulties distinguishing between harmful and benign effects. While the first 

emission beyond the threshold triggers the harmful effect, this cannot be the first faulty emission, since 

without all previous releases of that pollutant into the atmosphere, the hazardous effect would not have 

obtained” (Vanderheiden 2008:164; see also Shue 2009:2-4). On the other hand, the early emissions 

made before no one could reasonably predict that a threshold would ever be crossed can hardly be seen 

as “faulty” (in the sense of outlook responsibility) either. A reasonable compromise between Godard 
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and Vanderheiden is therefore to say that “faulty” emissions, in a moral sense, are those that are 

emitted in excess of what is known to be unsustainable. This definition might lead to the same claim as 

Godard's—that only emissions after 1990 are faulty—but for completely different reasons than those 

outlined in his “retrospective illusion” argument. 

The Case for 'Grandfathering' 
The last part of Godard's treatise considers what he reckons is a fair sharing of the remaining 

atmospheric space (assuming that there is any left) under a safe cap. Not surprisingly, he rejects the 

common view that states that have emitted more GHG than others historically should, in order to 

compensate for the lost opportunities of developing countries, receive a relatively smaller share under 

this cap. Godard's criticism against a strict liability claim is divided into five points, which together 

lead to the conclusion that “no historical injustice has been imposed on the developing countries and 

the computation of carbon budgets for the future should not go back before this critical year [i.e.1990]” 

(Godard 2012:20). 

To clarify, most of the criticism in this part of Godard’s essay only applies to the strict liability version 

of strong climate debt and not to weak climate debt. Of the five points raised, three—namely, how to 

deal with terrestrial sinks, whether social rights are better measured in carbon emissions or other units, 

and how to deal with population increase under a per capita allocation system—are methodological 

rather than theoretical and not particularly difficult to solve. I will only comment briefly on them 

before focusing on the two theoretical arguments that constitute the core of Godard’s argument for 

grandfathering: that historical emissions can be seen as a form of customary rights and that future 

burden sharing should consider past investments based on legitimate expectations regarding access to 

atmospheric sinks. 

Methodological Problems  
Godard's main concern regarding terrestrial sinks is that they are under the control of nation states and 

therefore not common pool resources. An equal per capita emission rights system24 would therefore 

“clearly be unfair by ignoring the unequal net contributions of States to emissions control through their 

sinks“ (Godard 2012:18). Terrestrial sinks such as standing forests are, however, considered neither as 

                                                
24 Even though Godard clearly understands that strict liability climate debt promotes unequal per capita allocation of future 

emissions rights—since those who are most responsible for climate change are now to compensate others for their lost 
opportunities—he is here confusingly arguing against equal per capita burden sharing schemes. 
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sinks nor as sources in carbon accounting; only land use change that statistically give rise to emissions, 

whether negative or positive, is used. Still, the larger opportunities of early deforested countries now to 

reforest and thus create sinks for other emissions are “clearly unfair” since the current deforestation in 

fast-growing economies are considered as emissions even though this contribution to climate change is 

not greater than the deforestation that took place centuries ago. This is one major reason why emissions 

and sinks related to land use (LULUCF) should, in my opinion, be kept outside a future allocation of 

emission permits and instead be treated separately with regulatory measures. If this will be the case, 

than Godard's concerns will not come to pass.  

Secondly, Godard refers to theories according to which distributional justice cannot be reduced to equal 

access to one good (i.e. atmospheric services), but demands access to a bundle of different goods. 

Further, emissions of GHGs cannot be considered “an essential human right that, in the name of equity, 

should prevail over any other consideration” (Godard 2012:18). Actually, there are strong reasons to 

frame climate change as a human rights issue (Caney 2005), but that does not necessarily entail a right 

to equally large emissions for everyone. I agree that distributional justice does require more than a right 

to subsistence emissions (Shue 1994, Vanderheiden 2008:68), and that human rights and basic human 

needs should be measured in other units than tons of GHG. But I emphasize that this does not 

contradict the ontology of climate debt. Because of (a) the strong correlation between emissions and 

wealth, and (b) the fact that emissions have to be limited and have thus become a scarce resource that 

should be divided fairly, a reasonably fair distribution of emissions is a necessary but not a sufficient 

condition for justice. If it is met, the inference that all other human rights and needs are likewise met 

does not follow. 

Godard's third methodological critique against sharing the atmosphere fairly under a long-term cap 

regards the uncertainty of demographic development. Since the cap is fixed, the size of individual 

shares must depend on the number of people that fall under it, a number that cannot be finalized until 

the end of the period of the cap. This is a practical problem with several potential solutions, one 

promising one being the suggestion by Peter Singer to base “the per capita allocation of an estimate of 

a country's likely population at some given future date … Countries would then receive a reward in 

terms of an increased emission quota per citizen if they achieved a lower population than had been 

expected” or vice versa if they didn't (Singer 2004:36). In any case, such demographic uncertainty is 

definitely not an insurmountable problem.  
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Acquired Rights and the Lockean Proviso 
Finally, Godard turns to defending allocations based on historical use rights (i.e. grandfathering), which 

can be seen as the very opposite of the historical responsibility/climate debt approach. The logic of the 

principle is as follows. The atmosphere has been free to pollute for centuries. All countries have 

accepted it and participated in it, to varying degrees but with equal opportunity. It was up to the 

individual countries—both developing and developed—to use or not use this opportunity. The degree 

of past use of the atmosphere can be seen as “a source of acquired rights of a customary nature,” which 

is similar to when indigenous people's claim the right to the land of their ancestors. According to this 

logic, large historical emissions represent not only a historical fact but also the bases for future rights to 

continue to pollute disproportionately. Godard admits that these customary rights are not eternal and 

that since the start of international climate negotiations in the early 1990s they have been under 

reconsideration.  

Still, according to Godard, customary user rights “cannot be denied for the past and cannot either be 

written-off for the future without consideration to investments made by their bearers on the basis of 

legitimate expectations regarding their access to the atmospheric services.” In other words, it would be 

deeply unfair to consider emissions before 1990 as any kind of baggage that might reduce the number 

of emission permits in a post-1990 allocation. On the contrary, a future allocation system must accept 

the still high emissions resulting from legitimate decisions made before 1990 and therefore enable 

industrialized countries to continue to emit more than developing countries. Since it was up to all 

countries to use the atmosphere as they wished, “[n]o historical injustice has been imposed on 

developing countries.” To sum up, Godard's core arguments for grandfathering is (1) that it would be 

“contrary to justice to violate such [customary] rights” of the developed countries, which leads to, on a 

more practical level, the conclusion (2) that future allocations should consider “investments made ... on 

the basis of legitimate expectations regarding their access to the atmospheric services” (Godard 

2012:19-20). 

In this way, the so-called Lockean proviso was respected in regard to the common atmosphere until 

circa 1990. But Locke's classical justification of private property and inequality requires that “enough 

and as good left in common for others” (quoted in Singer 2004: 28). As long as no global regulation 

restricted anyone’s emissions this proviso was fulfilled. But what happens to the Lockean proviso when 

the atmosphere is actually filled and therefore restrictions on its use have to be implemented? For 

Godard, the Lockean proviso is impossible in a “world of scarce resources and natural limits,” and in 
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such a world property rights must prevail over Lockean distributional justice concerns (Godard 

2012:19). 

The following discussion first tackles some practical problems having to do with an allocation system 

based on grandfathering, and thereafter shows that taking the grandfathering argument seriously leads 

either to a highly problematic ethic, or counterintuitively, ends up not very far from its supposed 

antipode, the historical responsibility perspective. I will thereafter discuss the consequences of 

abandoning the Lockean proviso.  

 

Grandfathering: Practical Problems  

Godard's effort to make an ethical case for grandfathering is welcomed because despite the fact that it 

is the basic principle underlying the Kyoto Protocol and most existing climate policy, its reference is 

rarely motivated by reasons other than mere political expediency (Vanderheiden 2008:235, Baer 

2002).25 In a precursor to his paper on ecological debt, Godard proposed an overall emissions cap 

where allocations of countries are based on an equal percentile reduction26 of their 1990 “physical-

based GDP” (standard GDP minus services), with a carbon market “as the heart of the international 

climate regime” and a system for wealth distribution amounting to about one-tenth of what was 

promised by the industrialized countries in Copenhagen in 2009 (Godard 2011:38-39). 

With some exceptions—mainly that it does not entail a global cap and that the 1990 baseline refers to 

national emissions, not any type of GDP—this is how the Kyoto protocol was designed.27 It 

corresponds to Godard's principle that “acquired rights … cannot be denied for the past and cannot 

either be written-off for the future.” Grandfathering is referred to as an “equal burden approach” (as 

opposed to an equal share approach) by Steve Vanderheiden, who raises at least three practical and 

ethical objections to it. The first of his concerns is that nations that have reduced their emissions before 

the baseline year, either because of environmental concern or just because of happenstance (e.g. 

                                                
25 In the light of the current negotiation stalemate, the political expediency argument should also be critically examined, 

although this is not the place for it.  
26 It does not state clearly that the reduction from 1990 should be of equal percentages, but that is how grandfathering is 

commonly implemented.  
27 The targets of the 38 states in Annex B of the Kyoto Protocol vary between +10 (Iceland) and -8 (most of Europe) of the 

1990 GHG emissions to be realized as a mean value of yearly emissions 2008-2012. This grandfathering principle only 
applies to developed countries and countries in transition, as developing countries did not commit to mitigation 
(UNFCCC 1997). 
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Ukraine), will in effect be penalized for their early action with lower, in absolute terms, emission caps 

for as long as the system is in place. At the same time, those countries that have done nothing to reduce 

their emissions will be rewarded with higher caps.28 Since, and this is the second of Vanderheiden’s 

concerns, the most cost-effective reductions are normally done first, proactive countries are also likely 

to have more expensive reductions left than less proactive countries once the agreement takes effect. 

His third concern is that the choice of baseline year is by necessity arbitrary and potentially unfair. The 

1990 baseline chosen for Kyoto was convenient because it allowed for immense trading through the 

quotas made available with the massive reductions of emissions in the collapsing Soviet economies in 

the early 1990s, a phenomena referred to as “hot air.” But this is also a main reason why the protocol 

was emptied of almost any incentives for climate action in either East or West. Had it been set at 1995, 

for instance, less hot air would have distorted the trading but the transitional economies would then 

have received smaller allocations. If developing countries would have been part of the mandatory caps 

of the Kyoto Protocol,29 they would have been locked in at emission levels that—at least without 

massive financial support for investments in “green technologies”—most likely would have 

significantly limited their ability to industrialize. In 1990, the US per capita carbon emission (excluding 

LULUCF) was twice the figures of EU or Japan, nine times as high as China's and 24 times that of 

India (CDIAC). To base future allocations on an equal percentile reduction of such disparate figures 

“would be impossible to justify by any standard of international fairness” and would also lead to the 

“freezing of the world economic hierarchy” (Vanderheiden 2008:238). The only legitimate conclusion 

is that in a dynamic world, the baseline year will always be arbitrary and always unfair to some. 

 

A Problematic Ethic  

So, how can an allocation principle that is arbitrary, that fosters perverse incentives and that freezes 

inequalities be legitimated? Godard and the adherents of grandfathering rights tend to look upon the 

atmosphere as the American Wild West (sans the Indians and Mexicans) was once looked upon. As 

long as the prairie was “empty,” people could basically just go there and claim settlement land. But 

                                                
28 The same argument is used above and is also nicely described by Shue (1999:533): ”If whoever makes a mess receives 

the benefits and does not pay the costs, not only does he have no incentive to avoid making as many messes as he likes, 
but he is also unfair to whoever does pay the costs.”  

29 The inclusion of the developing countries in the Kyoto reductions would have been politically impossible and a clear 
break with the ”common but differentiated responsibility” phrasing of the Climate Convention, though it is in 
accordance with the logic of both grandfathering and the negotiating positions of the US and other Northern states.  
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once the frontier was pushed out to the Pacific coast and land scarcity became a reality, customary 

rights were turned into permanent property rights and new settlers had to buy land or work other's land. 

Godard proposes that the same principles should apply for the atmosphere: historical levels of 

emissions constitute customary rights, and since the atmosphere is now filled these rights should be 

turned into permanent property rights.  

But, as has been pointed out many times, there is a big difference between land and the atmospheric 

carbon sink in that nobody actually owns the latter—metaphorically, morally or legally.30 It belongs to 

no country, no human, no company or organization but is used by all of us, as well as by all other land-

living species of life. And it cannot be privatized in the sense that land can be turned into property. To 

deny a person land is not to deny him/her life, since there are other ways of staying alive than by direct 

access to land, but to deny a person earth atmosphere to inhale oxygen from and expire carbon dioxide 

into is actually to deny that person life. In this way, “the atmosphere,” as Vanderheiden (2008:225) 

argues, “presents a rare example of a pure public good, where no one has a valid claim to larger shares 

of the good than anyone else.” The next step follows logically: if the atmosphere is a scarce global 

common owned by no one or all, it must be shared equally. As Peter Singer, among many others, avers, 

“everyone has the same claim to part of the atmospheric sink as everyone else,” a point that he goes on 

to declare is “self-evidently fair” (Singer 2004:35). I find it quite impossible to argue against equal 

access as a default principle for any allocation of emission permits. Thus, the principle of customary 

rights cannot be applied to the atmosphere, and since they have not legitimately existed in the past, they 

cannot be transitioned into permanent property rights.  Grandfathering rights are, I therefore believe, 

based on an indefensible ethic. 

 

…or close to Climate Debt  

There are, however, arguments for making modifications to the principle of equal access, and in this 

case a kind of grandfathering might be a defendable principle. The important criterion for such a 

deviation to be legitimate would be that they confirm and strengthen the default position of equal 

access, that “equity need not necessarily entail equality” (Vanderheiden 2008:227). Proposed 

deviations include, among others, geographical factors (cold winters allow for extra emissions), 
                                                
30 Despite the airspace controlled by states or national regulations of air pollution, I in this context regard this statement as 

true because of the specific character of GHG emissions, which defy national borders, and because of the lack of a 
global cap on emissions historically and presently.  
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emissions trading (exchange of atmospheric space for other resources), economic structure (carbon 

intensity), etc. Historical responsibility or strong climate debt can also be legitimate reasons for 

deviation from the equal access principle because they favor unequal per capita allocation of future 

emissions; since this inequality is a compensation for past inequalities, however, they actually confirm 

the equal access principle over time. 

So what about grandfathering? Of Godard's two major arguments, the first that a customary right of 

large emitters exists and should be permanent, has been sufficiently rejected above with the 

identification of the false analogy between the sky and a Midwestern US prairie in frontier times. His 

second and more practical argument, that large investments in fossil fuel infrastructures made before 

1990 should be considered in future burden sharing, is not an argument for grandfathering allocations 

per se but a proposal for granting extra permits under any allocation principle. Therefore, this second 

argument can also be regarded as a proposal for deviation from an equal access principle—the question 

is whether or not it is a legitimate deviation. In other words, does it adequately reaffirm the principal of 

equal access to the atmosphere? 

Possibly. For example, a country without large resources might be stuck in a carbon intensive energy 

structure and would not be able to provide its citizens with basic energy supply without the assignment 

of an increased emissions quota. Extra consideration should also be taken for densely populated 

countries without good opportunities to produce renewable energy. Thus, some aspects of 

grandfathering do pose legitimate concerns. But a deviation that is not in line with the equal access 

principle would enable larger emission shares only because of a general preference for large 

consumption—what Ronald Dworkin (1981) has termed expensive tastes. 

A first step in making a distinction between legitimate and non-legitimate grandfathering is to use the 

benchmark notions of survival (or subsistence) emissions and luxury emissions, discussed earlier. 

Concern for grandfathering of survival emissions seems a perfectly legitimate proposal for a deviation 

from strict equal access and does not violate the principle of equal access, whereas concern for 

historically emitted luxury emissions does. If there is any room left for luxury emissions under a tight 

cap, they should be handed out equally.31 

Admittedly, it is not always possible to make a clear distinction between subsistence emissions and 

                                                
31 This is not per se an argument for absolute economic equality, but a demand on rich countries or individuals that if they 

want to consume energy above average, it has to be renewable. 
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luxury emissions or between legitimate and non-legitimate deviations from the basic principle of equal 

shares, and a strong case can be made for keeping rules simple and clear. Still, any serious attempt at 

handing out emissions rights in accordance with the principles outlined above would clearly lead to a 

much more equal distribution than is in place today. Indeeed, the very weak version of grandfathering 

discussed in this section is, surprisingly, very close to an equal access-principle or even a climate debt 

proposal. 

 

The Consequences of Dumping Locke 

Finally, what about the Lockean Proviso and Godard's dumping of it in a “world of scarce resources 

and natural limits”? Doing so puts him in a serious dilemma because arguably all ethical justifications 

for inequality are varieties of Locke's original proviso,32 and Godard's solution to the problem—to 

substitute Locke for letting private property rights rule—fails to offer an alternative justice theory. It is 

in truth merely a surrender to a kind of Hobbesian contractarianism.  

I have already introduced both Locke's and Smith's justifications for inequality as well as Peter Singer’s 

rejection of their applicability in terms of the distribution of atmospheric space (see Unequal 

distribution does not equal wrongfulness above). According to Godard, the Lockean argument of 

“enough and as good left in common for others” (quoted in Singer 2004:28) was accepted for the use of 

the atmosphere up until 1990, when use was still unrestricted. What happened thereafter is an example 

of the well-known tragedy of the commons (Hardin 1968), where the use of a resource needs to be 

restricted and somehow shared as a common pool. Singer shares with Godard the conclusion that the 

classic justifications for private ownership no longer applies to the atmospheric sink: “Neither Locke 

nor Smith provides any justification for the rich having more than their fair share of the finite capacity 

of the global atmospheric sink. In fact, the contrast is true. Their arguments imply that this 

appropriation of a resource once common to all is not justifiable” (Singer 2004:31). 

Faced with the same acknowledgment of non-compliance between ethical justification and real world 

inequality, however, Singer abandons the latter and turns to an argument for equality, while Godard 

abandons the former and instead turns to a property rights discourse to find new legitimation of 

                                                
32 Just listen to the most esteemed justice theoretician of all, John Rawls, who holds that we can only justify giving more to 

those who are already well off if this will improve the position of those who are worse off. If that condition is not met, 
we should give only to those who are at the lowest level (Rawls 1971:65-83). 
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inequality. I too share Godard's insight that both Locke's and Smith's justification for inequality are 

impossible in a “world of scarce resources and natural limits” and want to emphasize that their 

justifications only stand by a presupposition of infinity or growth. Only in an infinite or growing 

economy, that is, can enclosures continue while leaving “enough and as good left in common for 

others” and only in an infinite or growing economy can increasing inequality be combined with 

absolute gains for all, even for those who are worst off. Once the limits of a non-infinite economy have 

been reached and exceeded, however, distribution becomes not a cornucopian ideal but turns out to be a 

“zero-sum game” (cf. Hornborg 2003) where every 'winner' of space also produces a 'loser', either of 

space or of degraded living condition as, for example, follows from climate change.33 I have still not 

heard of any justification for inequality that is not founded in this incredibly persistent assumption of 

cornucopia. 

Remarkably, therefore, Godard's instinct can be said to be correct, though he ends up choosing, 

seemingly to prevent himself from finally endorsing an ethic of equality, contractarianism, which 

argues that past use of the atmosphere should be regarded as a customary user right that converts into 

private property once “enough and as good left in common for others” is fulfilled. In other words, in 

Godard’s view, countries should be distributionally rewarded for past activities that have despoiled the 

atmosphere by being granted property rights to continue those activities to the detriment, both 

economically and environmentally, of those countries that have not done so. I have two objections to 

this line of reasoning. The main one, as has already been claimed, is that the atmospheric sink ought to 

be regarded as a commons shared by all, which means that contracts of private property cannot be used 

as a guiding principle for distributing its use. That Godard justifies this conversion of past use into 

property rights is even more revealing because of his very legalistic rejection of climate debt for not 

being based in international law, the point being that the use of double standards is not a very solid way 

of making an argument.  

The second objection I have to Godard’s contractarianism is that in his turning to a property rights 

discourse he arguably abandons the broader field of justice theory within which his paper and its 

arguments are purportedly situated. There is no support in justice theory for keeping the rich, rich just 

                                                
33 The premise for Locke's and Smith's principles that the economy can just keep growing without social and environmental 

“externalities” perhaps seemed realistic in the “empty world” of the 18th century, but as Herman Daly (2005) has 
concluded we now live in a “full world” where further growth is uneconomic. It is thus about time supporters of unequal 
distribution start to worry about new ethical justifications. 
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because it is a tradition or follows from contractual relations; on the contrary, in justice theory 

inequalities have to be morally defensible. What needs to be better understood is that Locke, Smith and 

Rawls (among many others) all assumed that the economy is growing and is potentially infinite, which 

is how they are all able to defend economic inequalities. This assumption has in recent years been 

increasingly challenged by ecological economists, though such challenges are all but immaterial in this 

situation because the very premise of the infinity assumption is not transferable to the indisputably 

finite atmosphere. As such, no strong ethical contender to the principle of equal access to the 

atmosphere is evident, a dilemma for theorists like Godard that cannot be solved by abandoning 

completely the field of ethical reasoning.34 

                                                
34 Three concerns about the use of contractarianism in the field of environmental ethics are raised by Dale Jamieson 

(2007): It has a hard time coping with large-scale cooperation problems as well as negative externalities, and since it 
excludes from moral consideration those who are not direct parties to the contracts, it can't really handle the interests of 
future generations, distant peoples, infants, animals, etc. 
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Final remarks: Alternative Justices and Alternatives to Justice  

One important question brought up earlier in this paper remains unanswered: the principal 

consequences of Godard's emphasis on the uncertainty of inherited benefits from past emissions and its 

potential blow to one of the fundamental arguments for historical responsibility. I consider this 

question to be Godard's most important contribution to the debate on climate debt ethics, and I readily 

admit that the counter-arguments developed in this working paper remain preliminary and are in need 

of further research and refinement. In order to be able to discuss the wider principal consequences, 

however, historical responsibility must be situated within the context of other allocation principles for a 

climate burden sharing system. A table of 13 “Equity principles and burden-sharing rules” is included 

in IPCC’ Third assessment report (2001:669), and although it is not complete, arguably the five most 

commonplace and/or relevant rules are  

(1) historical responsibility/strong climate debt,35 Polluter Pays, or what Page (2011, 2012) 

refers to as Contributor Pays Principle (CPP);  

(2) Ability to Pay (APP) or capacity to do so;  

(3) Beneficiary Pays Principle (BPP);  

(4) Equal share/Contraction and Convergence (C&C);36 and  

(5) equal burden/grandfathering. 

Following the gut feeling described in the discussion on Ukraine above, the historical allocation 

principle is not in all cases fair: its legitimation largely depends on the continuous benefits received 

from early emissions, and in cases of degenerated industrial states these benefits have partly dissolved, 

so I tend to think that some kind of discount has been earned for future allocations. In other words, 

contributions should not be turned into strict liabilities since there are mitigating circumstances. That 

sense of fairness clearly points to another allocation principle, the second listed above: allocations 

should be assigned in relation to the ability to pay for them. The moral obligation to pay for mitigation 

and adaptation according to this principle follows from a capacity to do so rather than from a direct 

responsibility for climate change. As has been pointed out by Shue (1999) and many others, the 

                                                
35 What I refer to as the weak definition of climate debt is not an allocation principle. 
 
36 C&C is a detailed methodology developed by Global Commons Institute, see http://www.gci.org.uk 
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practical outcome of this shift of principles would not matter very much basically because of the high 

correlation between cumulative emissions and current GDP, though in such calculations the disturbing 

anomaly of unfairly high assignments to degenerated industrial nations should be gotten rid of.  

There are many good reasons for this principle (Shue 1999, 2011; Miller 2001) but also some 

significant problems, the most important being that it gives no benefit to countries that have reduced or 

stabilized emissions early—voluntarily or by chance—by other means than economic collapse. It also 

provides no incentives for industrialized countries to reduce emissions. There are after all quite large 

differences in emissions per capita between highly industrialized countries, and those differences are 

not entirely accidental. If for instance one country, say “Germany,” is investing heavily in renewable 

energy sources in order to reduce emissions and spur economic growth, while another country, like 

“Canada,” meets growing energy demand by heavy investments in the extraction of the dirtiest fossil 

fuel on earth, thus boosting its emissions, the ability to pay principle has no mechanism to differentiate 

between these different means to economic growth despite their significant socio-cultural and 

environmental differences. But this situation presents just as great an ethical problem as the uncertain 

benefits argument. 

One way to overcome the difficulties of both CPP and APP has emerged in the Beneficiary Pays 

Principle (BPP) (Page 2011, 2012), which ideally bases allocations on prevailing benefits from past 

emissions. In this way, the major problems of both CPP and APP are solved: when assigning future 

allocations, past emissions that have not become current benefits do not count nor does current wealth 

that is not a result of emissions. Though very attractive in principle, the main problem of BPP is 

practical and attempts at operationalizing it have not been convincing.37 Unfortunately, that the data 

needed for it will ever become attainable is hard to imagine.  

The equal share or per capita approach does not primarily refer to the distribution of costs but to the 

distribution of future emissions quotas, and handing out emissions permits to nations strictly based on 

population would certainly lead to a radical redistribution of emissions as compared to both the 

historical and present situation. But as already noted, equality does not always equal equity. From a 

justice perspective, subsistence emissions should be prioritized over luxury emissions, for instance. 

                                                
37 A first attempt is made in Page 2012, but since there are no data on the relation between emissions and national wealth, 

all wealth is regarded as a result of emissions. This version of BPP thus boils down to a kind of APP in which national 
wealth transfers into an obligation instead of in the more common way of proceeding from GDP.  
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Furthermore, the complete disregard by this approach of both historical responsibility and ability to pay 

is considered repellent by many, a view that is strengthened by the tight caps that will be necessary if 

climate change is to be kept under control. With so little emissions space left to hand out, morally 

defending why a rich person or country, already having filled the atmosphere with emissions far above 

their fair share, should continue to get just as much space as a poor person or developing country is not 

easy.  

Godard's proposal is different, however, because it leaves justice theory aside—“it does not seem that 

any [justice] theory or proposal could become an efficient attractor of international negotiations”—and 

instead focuses on justification theory, which has the objective of “tak[ing] stock of how ordinary 

judgments are formed about what is appropriate” (Godard 2011:26-27). This focus enables him to 

reconsider climate change as a redistribution problem and frame it as a problem of customary rights, 

leading to the conclusion that the most just allocation is through grandfathering based on physical 

GDP. I do not need to repeat my fundamental opposition to this view here, but merely need to conclude 

that it is not a credible alternative to historical responsibility if even basic principles of justice and 

fairness are considered. 

To conclude, all five allocation principles considered here have their disadvantages from a fairness 

point of view. But in defense of climate debt ethics, an application of the CPP principle that considers 

the demands of (a) gratifying early action and (b) prioritizing subsistence emissions over luxury 

emissions as well as basic rights over luxury consumption currently provides the most promising 

possibility. These mechanisms could either be imposed on an otherwise “pure” historical responsibility 

allocation model or it could be integrated in a hybrid solution based on contribution and ability to pay. 

Such a model is suggested in the key UNFCCC phrase that parties should protect the climate system 

“on the basis of equity and in accordance with their common but differentiated responsibilities and 

respective capabilities” (UNFCCC 1992). It has also been operationalized through several iterations as 

Greenhouse Development Rights by Ecoequity's Paul Baer and Tom Athanasiou (Baer et al. 2008, 

2010). In the way, the relevance of measuring “weak” climate debt is shown to be not affected by 

Godard's critique and remains crucial for any of the two allocation proposals indicated here.  

A final conclusion is that while Godard's massive critique did not affect my views in most respects, it 

did enable me to develop a more nuanced position on strict climate debt liability. I will, however, leave 

the reader to answer the question of whether I succeeded with the aims of this paper: to answer in the 



48 

negative Godard’s research question as to whether the current UNFCCC negotiation stalemate can be 

blamed on the South and “progressive forces” as well as to contribute to restoring the judgment of 

historical accountability in the climate ethics debate to the “common-sense zero” proposed by Shue 

(2009:1).  
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